Environmental Quality Requires
Congress to Make the Hard Choices

David Schoenbrod

President Richard Nixon created the
Environmental Protection Agency and
Congress passed the Clean Air Act in
1970 because the public demanded pro-
tection. The pollution that worried vot-
ers most was lead in gasoline and its
effects on children. The bumper stick-
ers read: “GET THE LEAD OUT.”

Congress, in the 1970 Clean Air Act,
took responsibility for a rule that would
eventually reduce lead exposure. The
act authorized the EPA to require that
new cars made from 1975 onward use
only lead-free gas.

Lawmakers’ motivation in backing
this rule was not, however, to protect
children from lead. Congress had de-
cided that automobile manufacturers
must, from 1975 on, include a pollu-
tion-controlling device in their cars. The
device of choice, the catalytic converter,
cut many pollutants, but not lead—in
fact, lead would ruin it.

For Congress to require motorists to
pay for the device and then let it be ru-
ined by leaded gas would look foolish.
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So, out of concern for the well-being

of catalytic converters and their own

reputations, the legislators backed the
rule requiring new cars to use only un-
leaded gasoline.

Congress could not tell voters in 1970
that this rule to protect pollution con-
trol devices was sufficient to protect
children from lead. Children would still
be exposed to lead from gasoline for
many years after 1970.The rule did not
even take effect until 1975, and when it
did, older cars could still use leaded gas
and emit lead in their exhaust. In 1975,
there would be roughly 100 million
leaded gas—burning cars on the road,
and many of them would remain there,
emitting lead well into the 1980s.

To mollify voters demanding protec-
tion for children, Congress had to do
more in 1970. Lawmakers could not
simply ban leaded gasoline forthwith;
voters also wanted cheap gasoline, and
adding lead reduces the cost of refin-
ing it. The lawmakers were caught be-
tween voters’ demands to get the lead
out and to keep gas cheap.

When Congress is faced with a con-
troversial choice about pollution, it gen-
erally follows a two-step plan that goes
like this:

Step 1: Congress announces some lofty
goal, but skirts the difficulties of at-
taining it.

Step 2: Congress orders a government
agency to achieve the goal and thus
to take the heat for the difficult steps
needed to do so.

Congress danced this two-step with
lead:

Step 1: Congress announced that a
health-based air quality standard for
lead must be achieved by May 1976.

Step 2: Congress ordered the EPA to
establish the rules to achieve that
standard by the deadline.

Here as elsewhere in the Clean Air
Act, Congress bestowed its rulemaking
power on the EPA. It did so for what
seems like a noble reason: Only an ex-
pert agency insulated from politics will
do the right thing. And the EPA, with
the best of intentions, accepted that duty
while environmentalists (myself in-
cluded) cheered.

But the road to hell is paved with
good intentions—and dusted with lead.

Leaving the Lead In

After passing the statute, members of
Congress—Democrats and Republi-
cans, liberals and conservatives— lob-
bied the EPA to do nothing about the
leaded gasoline used by the pre-1975
cars. The agency, understandably, went
into a stall.

In late 1972, my colleagues and I at
the Natural Resources Defense Coun-
cil sued the EPA and won a decision
that prompted it, at last, to issue a rule
to reduce the amount of lead in leaded
gas. This victory was followed by many
others: y

* The courts upheld the new rule.
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* Other courts ordered the EPA,
against its prolonged resistance, to
set a health-based air quality stan-
dard for lead.

* In setting the air quality standard
for lead, the EPA accepted our ar-
gument that it must not consider the
cost of compliance in setting such
health-based standards.

* The courts upheld the air quality
standard for lead.

Yet, those legal victories did not
translate into any reductions in lead for
many years. In fact, the amount of lead
used in gasoline increased slightly from
1970 to 1975. Meanwhile, the May
1976 deadline to protect health was
approaching.

When Jimmy Carter won the presi-
dential election in 1976, I thought he
would translate his tough campaign talk
on the environment into tough action
on lead. But President Carter ordered
the EPA to relax the broader lead re-
duction schedule adopted by his
Republican predecessors. The ad-
ministration’s justification for the
change was to combat the energy short-
age of the late 1970s. That made little
sense; lead does not let refiners get more
gasoline out of a barrel of crude oil.
Carter’s granting refiners leeway on
lead did nothing to shorten the lines at
the gas stations, but it did let him seem
to be doing something about them.

Fortunately, use of lead in gasoline
began to decline in the late 1970s,
mostly because the pre-1975 cars were
gradually being junked. By 1985, so
many of the old cars had gone to auto
heaven that the large oil companies
found it unprofitable to continue dis-
tributing leaded gasoline in addition to
the unleaded variety. But they did not
want to drop leaded gas on their own,
for fear of losing market share to small
refiners who would still sell it. So Big
Oil asked Ronald Reagan’s EPA to ban
almost all lead in gasoline on the
grounds that it is dangerous to health,
and the agency complied. The EPA fi-
nally got tough on lead, but only after
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powerhouse corporations, worried
about competition, got involved.

A Public Health Catastrophe

What would have happened if, in
1970, Congress had not tried to mol-
lify voters by leaving the lead rule-
making to the EPA? The legislators
could not have flatly rebuffed the popu-
lar demand to protect the children. They
would have had to enact a rule cutting

The lead catastrophe
casts doubt on the
assumption upon which
the EPA’s rulemaking
power is based—that
“only an expert agency
insulated from politics
can do the right thing.”
The EPA was supposed
to insulate
environmental rules
from politics. But it did
not; it insulated the
politicians in Congress
Jfrom responsibility.

lead in gasoline. That rule would have
been a compromise, but it likely would
have gotten rid of at least half of the
lead over the next several years. The
major oil companies would not have
been happy, but they also would not
have been too unhappy because they all
would have been bound by the same
rule, There would have been a cost in-
volved, but it would have been small—
less than a cent per gallon—and it

would have been passed on to motor-
ists. The only ardent opponents to such
lawmaking would have been the lead
additive suppliers. but they could not
have stopped the rule. Their revenues
were tiny compared to those of the
automakers, and even the automakers
were unable to stop Congress from re-
quiring emissions from new cars be cut
by 90 percent in only a few years.

So why did Congress decide not to
enact a rule directly to cut lead in the
gasoline used by old cars? Because the
lawmakers did not want the criticism
that would have been heaped on them
from all sides. Some voters would have
wanted all the lead out right away; oth-
ers would have complained about the
increase in gas prices. Congress’s job
is to shoulder responsibility, but the leg-
islators instead opted for a solution that
let them take credit for protecting health
without having to make a controversial
decision that might hurt them in the next
election.

The result was that lead came out of
gasoline much more slowly than if Con-
gress had made the rule itself. The de-
lay led to most children in the United
States experiencing blood lead levels in
excess of the 10 micrograms per decil-
iter of blood (ug/dL) that the Center for
Disease Control now defines as the
threshold of lead poisoning. In the mid-
1970s, the median child in the United
States was at 12 pg/dL. Many children,
of course, had blood lead levels well
above the national median. The median
child in New York City was at 19 pg/
dL. And, within New York and other big
cities, while children who played on
grassy lawns in quiet neighborhoods got
only a little lead from gasoline, other
children who played near busy streets
got huge doses. After the lead came out
of gasoline, the blood lead level in the
median child in both the nation and New
York City receded to 3 pg/dL, which is
the level found in children high above
pollution in the Himalayas.

EPA data give some sense of the
health consequences of leaving the lead
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FIGURE 1

Lead Emissions, With and Without Congress Taking Responsibility

Lawmakers' failure poisoned the public
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in. As shown in Figure 1, the EPA
projects that the reduction of lead ex-
posure in 1980 alone achieved under the
Clean Air Act averted 6,960 deaths,
3,090 cases of coronary heart disease,
and 2,120 strokes. Moreover, some
20,100 children were spared from hav-
ing their IQs reduced below 70 from
lead exposure.

But notice the additional benefits that
would have been gained if Congress had
itself enacted a rule on the lead in gaso-
line used by the 100 million old cars.
Lead in gasoline would have gone down
much more quickly, as illustrated hy-
pothetically in Figure 1. Congress’s
two-step dance to avoid responsibility
killed and maimed people on the scale
of American casualties in the Vietnam
War.

Those additional deaths and injuries
from lead were a public health catas-
trophe, but official Washington pretends
it did not happen. The agency and poli-
ticians choose to present lead as a vic-
tory rather than a disaster. As President
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Clinton stated to an approving Congress
in his 1996 State of the Union address,
“Lead levels in children’s blood have
been cut by 70 percent” through a *“gen-
eration of bipartisan effort.”

The Environmental Captain

The lead catastrophe casts doubt on
the assumption upon which the EPA’s
rulemaking power is based—that “only
an expert agency insulated from poli-
tics can do the right thing.” The EPA
was supposed to insulate environmen-
tal rules from politics. But it did not; it
insulated the politicians in Congress
from responsibility.

The EPA, moreover, is not necessar-
ily more likely than Congress to reduce
pollution. Lead was removed from
gasoline mostly because of the rule re-
quiring lead-free gas in new cars, for
which Congress did take responsibility.

Lead is no aberration. According to
EPA data, the biggest benefits from cut-
ting air pollution came from emission

limits on new vehicles. Those limits
began at the state level and, after a pre-
decessor federal agency made few ad-
ditional demands, Congress stepped in
and imposed a series of laws that lim-
ited auto emissions an additional 90
percent or more. On acid rain and haz-
ardous air pollutants, the EPA did little
from 1970 to 1990, before Congress
stepped in to make hard choices. The
biggest strides on air pollution at the
federal level came from public com-
plaints and difficult decisions by Con-
gress, not from the EPA imposing the
“right thing” on a benighted public.
Progress would have been faster if Con-
gress had not passed the buck to the
EPA in the first place.

The experts?—How did so many of
us, myself included, get the impression
that “only an expert agency insulated
from politics” would do the right thing?
The Progressives taught that science
gives experts right’ answers to policy
questions. But it does not, especially in
the case of pollution where the science
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is full of uncertainties. In any event,
most pollutants carry some risk at even
the lowest levels, yet reducing them to
zero is impossible. The upshot is that
rulemaking inevitably requires values
judgments.

The environmental movement pro-
duced a corollary of the Progressive
belief in empowering experts: Because
we are all on Spaceship Earth, we must
submit to an authoritative, expert envi-
ronmental captain. The Clean Air Act
and subsequent statutes made the EPA’s
administrator into the captain of the
American compartment of Spaceship
Earth. His crew is the EPA’s staff, and
the flight deck includes environmental
advocates who make sure that the ad-
ministrator obeys Congress’s prime di-
rective of protecting health.

Implicit in this imagery is the idea
that only those of us on the flight deck
care enough about the environment, and
that ordinary voters do not. Even vot-
ers share this view: According to one
survey, 68 percent of voters believe that
most people do not care enough about
environmental quality. Notice the irony
of that statistic; it seems that most
people care more about the environment
than we think. According to the Winter
2005-2006 issue of the Natural Re-
sources Defense Council magazine
OnEarth, 74 percent of Americans be-
lieve that “protecting the environment
is so important that requirements and
standards cannot be too high and con-
tinuing environmental improvements
must be made regardless of cost.”

How Congress Can Do Its Job

Congress should make the rules—not
necessarily in all the detail in the Code
of Federal Regulations, but at a mini-
mum with the basic choices, such as
requiring the 90 percent emissions re-
duction for new cars. The EPA should
have an important role in the rule-
making: providing Congress with tech-
nical information and draft statutes, fill-
ing in the details on the legislated rules,
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and enforcing them. But responsibility
for the hard choices should fall on the
elected members of Congress instead
of being shifted to the agency.

That is exactly where responsibility
should fall in a democracy. To under-
stand why, consider how environmen-
tal advocates would react to a statute in
which Congress gave the Department
of the Interior the power to decide
whether or not to drill for oil in the Arc-
tic National Wildlife Refuge. There
would be an outcry, and rightly so,
against legislators passing the buck on
such a fundamental choice. But that is
what the pollution statutes do whole-
sale.

Putting the responsibility for the pol-
lution rules on Congress is poles apart
from the environmental legislation that
former Speaker of the House Newt
Gingrich introduced as part of his “Con-
tract with America.” It would have
broadened the EPA’s discretion rather
than reduced it. It would have been un-
workable to boot. I opposed it.

Would Congress have enough time
to vote on the pollution control rules?
Yes. The EPA promulgates only five
major rules in an average year. The
agency, of course, also promulgates
many minor rules, but there would be
many fewer rules if Congress did not
unnecessarily grab power from state
and local governments while at the same
time pushing the resulting work onto
the EPA.

How Congress Can Let States
Do Their Job

Some pollution problems require fed-
eral resolution. Those problems fall
chiefly under three headings:

« States would fail to control pollu-
tion sources that do much of their
harm in other states.

» States would fail to protect critical
national assets, such as our great
national parks.

» State-by-state regulation would
substantially burden interstate
commerce.

Such problems are only a tiny por-
tion of the EPA’s agenda, however. Con-
gress requires the agency to preside
over all pollution problems, no matter
how local.

The chief rationale for Congress
making a federal case of local problems
is that the states had bad environmental
records before 1970. It is true that many
states were real stinkers, but the federal
government stunk too. Rachel Carson
found as much fault with the feds as
with the states in Silent Spring. Her
book, published in 1962, helped to
stimulate citizen concern, and states re-
sponded more quickly. As Jimmy
Carter’'s EPA administrator, Douglas
Costle, pointed out, the rules that the
states imposed in the 1960s, before the
EPA was created, did more to cut sul-
fur dioxide and particulate pollution
than those imposed with the EPA in
charge in the 1970s.

Some states were so active on air
pollution that the auto industry and the
coal companies appealed to Congress
to set up a federal agency as a ploy to
slow them down, as former EPA Gen-
eral Counsel E. Donald Elliott and Pro-
fessor Bruce Ackerman have shown.
Congress complied in the mid-1960s
and the federal agency, a precursor of
the EPA, did slow the states by provid-
ing industry with the argument that
states should leave the problem to the
federal agency, by ponderous federal
procedural requirements, and by out-
right preemption.

Today, support among voters for en-
vironmental protection is broader than
it has ever been, Washington is stale-
mated, and the states are often in the
vanguard.

Another rationale for Congress mak-
ing a federal case of local problems is
that the states “race to the bottom” in
their competition to attract jobs that
voters want. But, states in fact do not
race to the bottom because voters also
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want good environmental quality. Re-
sources for the Future scholar Wallace
Oates found that the empirical studies
“do not provide much overall support
for the existence of a race to the bot-
tom. In fact, one can reasonably argue
that they point more in the opposite di-
rection—to a race to the top rather than
the bottom.”

But the EPA has a jaundiced perspec-
tive on the states because the EPA’s re-
lation to the states is similar to
Congress’s relationship to the EPA.
Much like the two-step that Congress
imposes on the EPA, the EPA imposes
a two-step on the states:

Step 1: The EPA announces some lofty
environmental goal.

Step 2: The EPA orders the states to
bear the political and financial bur-
dens for achieving it.

The EPA’s view of state officials
would be turned on its head if, instead,
the states could adopt a two-step of their
own where they would set environmen-
tal goals and the EPA had to deliver. In
a rare circumstance where the EPA
bears the hands-on burden of achiev-
ing an environmental goal, the clean-
ing up abandoned waste sites, the EPA
has complained that the states ask for
too much environmental protection.

Congress should limit the role that
the federal government plays in local
pollution problems. That role should be
to provide information on the quanti-
ties of various pollutants emitted by
each source, the health impacts at vari-
ous levels of pollution, and the charac-
teristics of various pollution control
techniques. States and localities should
get to decide how to respond, without
interference from the EPA. As former
EPA Administrator Carol Browner
stated in releasing emissions informa-
tion, “Local residents know what is best
for their own communities and, given
the facts, they will determine the best
course of action to protect public health
and the environment.” If only the fed-
eral government lived by those words.
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Some states would be slower in re-
acting to pollution than I would like.
But that is hardly an argument for the
EPA to supercede; the agency as a
rulemaker is slow everywhere. It takes
many years, if not a decade or more,
for the agency to respond to new dis-
coveries about the danger of a pollut-
ant by putting stronger emission limits
into actual effect. Were the EPA simply
to provide information for state
policymakers, it would respond much
faster.

The agency’s tragically slow re-
sponse on lead preempted states and
localities from protecting their children.
In 1971, New York City adopted an or-
dinance that would have banned the sale
of gasoline with more than a trace of
lead at the end of 1973. The ordinance
was preempted by the EPA, which did
not get near that tough until the end of
1985. As a result, children died. Even
without preemption, the EPA slows
down environmental protection by
states: A strong argument for a state to
do nothing is that the EPA will some-
day institute regulations at odds with
those the state would impose in the
meantime.

Who Benefits?

Why have federal lawmakers man-
dated a system that is so bad for their
constituents? Because it is good for the
lawmakers. Congress outsources the
rulemaking to the EPA so that the leg-
islators can claim credit for protecting
health while the agency bears the in-
evitable blame for delays, disappoint-
ments, and costs. The scheme is so po-
litically profitable for lawmakers that
Congress applies it to every pollution
problem. no matter how local. If Con-
gress could not use the EPA as a scape-
goat, it would find no political profit in
making local environmental problems
into federal cases.

This approach also benefits the man-
agers of many large corporations. The
corporations bear heavy costs for pol-

lution control (much heavier than
needed to produce the environmental
quality we have), but because the costs
generally fall on all businesses, they can
be passed on to consumers. Moreover,
many corporate managers prefer to do
business with one EPA instead of many
different state legislatures. Corporate
big-wigs also like what they call the
“level playing field” of national regu-
lation: protection from competition be-
cause of tougher standards for new
sources and higher costs for small busi-
ness. Because competition and small
businesses are sparkplugs of the
economy, the gain for big business man-
agement is a loss for the public at large.

National environment groups benefit
from this arrangement as well. Their
power is strongest in Washington, and
that power comes partly at the expense
of the thousands of state and local en-
vironmental groups as well as the even
larger number of neighborhood and
civic associations that care about their
local environments. Those groups have
purchase back home, but the real ac-
tion is in Washington—and they must
work through the national organiza-
tions. It is no wonder that the environ-
mentalists at the local level tend to re-
sent their counterparts inside the
Beltway. If power over local environ-
mental matters devolved to the state and
local levels, the national groups would
need to provide financial support to
their provincial counterparts, as the
American Civil Liberties Union now
provides financial support to its state
and local affiliates.

Employees and administrators at the
EPA think the current setup is good for
them. After all, they wield considerable
rulemaking power that would otherwise
be in the hands of Congress and state
and local officials.

Who Loses?

The evident losers are state and local
officials, small businesses, and state and
local environmental groups. But, the
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biggest loser is the public at large. The
bias of the congressionally-mandated
system against new plants and small
business hurts members of the public
in their capacities as consumers, work-
ers, and people investing for retirement.
So, too, does saddling the national gov-
ernment with overseeing the regulation
of all the sources, including those with
only local impacts. The job is too big
for the EPA and so it is slow in dealing
with new problems and ham-handed
when it does regulate.

We all lose in our capacities as vot-
ers. Voters not cognizant of the ways of
Washington accept the Congress’s ar-
rangement because they have been led
to believe that the EPA’s job is simply
to impose standards that Congress has
enacted—to make rules by applying
statutory criteria to scientific fact and
then catching and prosecuting those
who violate the rules. In this view, Con-
gress has made the policy decisions and
now it is the agency’s job to make sci-
entific and prosecutorial decisions.

Because voters think that the legis-
lators they elect should take responsi-
bility for the broad choices of policy,
the chief author the Clean Air Act, Sen.
Edmund Muskie, claimed in introduc-
ing the bill in 1970 that it “faces the air
pollution crisis with urgency and in can-
dor. It makes hard choices....” But, it did
not.

Consider, for example, the criterion
under which the EPA is to set suppos-
edly health-based air quality standards.
The criterion assumes that there is some
concentration of a pollutant in the air
we breathe below which there are no
known health effects. This assumption
is false and Senator Muskie knew so at
the time. As he later admitted: “Our
public health scientists and doctors have
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told us [in 1970] that there is no thresh-
old, that any air pollution is harmful.
The Clean Air Act is based on the as-
sumption, although we knew at the time
it was inaccurate, that there is a thresh-
old.” A known inaccuracy is a lie, and
in this case, a politically convenient one.

The Clean Air Act calls upon the EPA
to determine, scientifically, the levels at
which various pollutants start to harm
health. But the agency also must make
a broad policy judgment: How much
harm to health is acceptable in view of
the costs to society of averting that
harm? Yet, the agency must deny that it
engages in such considerations when
setting the ambient air quality standards.
Everyone involved knows this is a lie. I
knew it would be a lie when I urged the
agency to adopt this position in the early
1970s. It was a lie that I wanted the
agency to tell because I thought it would
help protect children. I now know that
the way to protect children would have
been for Congress to come clean and
make the federal pollution rules itself.

The EPA’s lie helped to cover up
Congress’s two-step. Both together ad-
vance the myth that Congress makes the
policy judgments and the EPA makes
scientific ones.

To further this myth, the agency pre-
tends that the science is more certain
than it is. Professor Wendy Wagner calls
this the “science charade.” Mark Powell
of Resources for the Future finds that:

* EPA’s norms, staffing patterns, and in-

centives subordinate science. Instead,
EPA is a regulatory agency dominated
by a legalistic culture.... Communica-
tions between scientists and policy mak-
ers within EPA are often poor or miss-
ing, and scientists do not always have a
“seat at the table” when regulatory de-
cisions are being hammered out.

The EPA, moreover, misrepresents its
scientific findings to suit political con-
venience. In a suit brought by residents
of the World Trade Center area, the
judge found that “the allegations... of
[Administrator] Whitman’s reassuring
and misleading statements of safety af-
ter the September 11, 2001 attacks are
without question conscience-shocking.”

For another example, EPA scientists
found in their evaluation of the PCBs
that General Electric had put into the
Hudson River that: Cancer risks and
noncancer health hazards from being
exposed to PCB’s in the river through
skin contact with contaminated sedi-
ments and river water, incidental inges-
tion of sediments, inhalation of PCB’s
in air, and consumption of river water
as a drinking water source are gener-
ally within or below [the EPA’s] levels
of concern.

The agency thus found that it was
safe to drink the river water all day, ev-
eryday, but its press release deleted the
reassuring words about the safety of
drinking river water. That pivotal infor-
mation did not get into major newspa-
pers. It was convenient to omit this in-
formation because it was politically
imperative for the EPA—under both
Clinton and Bush, although for differ-
ent reasons—to support dredging some
of the PCBs from the river. Calling into
question the need for dredging would
have made it harder for the agency to
do what was politic.

What is good for Congress and the
interests with the most purchase on its
doings on the environment—Ilarge cor-
porations, national environmental
groups, and the EPA—is not good for
the environment or society.
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